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BETWEENt 
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aad 

THE ATTORNEY GENERAL OF CANADA 

RelpoDdelll 

PA TENTED MEDICINE PRICES REVllW BOARD 

latcrveaer 

BIASONS FQB OBQER ANP OBD&R 

[1] This is an appeal pursuant to Ruic 51 of the Fedsral Court Rules, 1998 byway of a motion 

by the Applicant, Hoeacht Marion Roussel Canada. of the d~ision of Madam Prothonotary 

Aronovitch, dated November 14. 2003. In her decision, Protbonotary Aronovitch dismiasecl the 

Applicant's request for an-order ~ompelling che production of m11orial soUjht pu1$1.Wlt to Rules 317 

and 318 of rhe Federal Court Rules. 1998. 

NOlSJf'lla i tmu 
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BACKGROUND 

[2] The Applicant has an exclusive license to sell a product th.at inhibits smokin&. lt 

continuously delivers nicotine to the circulation system through the skin by way of a transdQlTQal 

nicotine patch. The Patented Medicine Prioos Review Board ("Board") allogH that the product is 

a medicino iD relation to which the Applic111t holds certain pUcnts. It is 1\irthC'f alleged that the 

Applicant has charged cxcessi ve prices for the product. A proc.eed.ina to detormine whether the 

Applicant baa ongaged in excessive pricing baa beon imtltuted by Notice of Hearing. dated April 20, 

l999. 

p J When Board staff believe there may be an in1tan'° of excenivc: pricini they conduct an 

investigation and report to the Chairpmon of the Bon.rd. 

( 4] Until 1 .mate~ is brought before the Board at a public ht.Arin&. oo Board member is involved 

in, or aware of, th" rc5ults of the staff inve&tigation other than the Chairponon in his/her 

managcmont capacity u Chief Executive Officer of the Board. In this cue. no members of the 

Board saw the report produced by the staff ("Staff Repon"), except for the Chairpei.on in his 

capacity aa CEO of the Board. 

N01 s 1ri1a ltmu 
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[ 5) After the staff completed their investipdon, the Applicant wa.s invited to submit a VolWltazy 

Compliaoco Undertaking ("YCU"). Tho Applicant did so. Accord;ng to the Board's Comp111dium 

ofGutdelln118 Po/tctgs and Procedure,, ("Compendium .. ), the Chairperson, in deciding whether to 

accept a VCU, should be guided by tho policy of the Board that the price of the product should be 

adjuatod to confonn to the Guidelines. Aleo, tf neocslilary, any cxccu revenues reooi>1od by the 

patentee since the price 1\m excecdzxi the Guidelines will be oft'Ect. 

[6J lbe Compendium also sta.tec th.at, on receiving a report from the 1ta££, the Chairpenon 

should review the matter and may commence a hearing by isauin, a Notice of'Hearing when s/hc "is 

of the view that the investigation hu revealed that the price baa exceeded the Ouidcbncs or 

otherwise may be or hu been excossive .. .''. 

(7] In thia cue, following receipt and review of the Staff Report. the Applicant's VCU was 

rejected and a Notice of Hearing. dated April 20. 1999, was iHued. The Chairponon also appointed 

himself to preside over the panel before whom the hearing was to be conduc;tcd. 

(8) The Boero askod the Applicant to file a rcspomc to the allegations of excessive pricing and, 

on being notified of the Applicant's objc:ctiol'l to the issue of the Notice of Hearina on varlom 

ground5, the Board ukcd tho Applicant to bring iu objections before the Board panel by way of a 

motion. 

NOISUHO -ltl l~U 
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[9) On May 25, 1999, the Applicant brought a motion ("Jurladiction Morion .. ) beforo a pBDel of 

the Board asking the Board to rescind the Notice of Heerlna on the ground that it was issued in 

breach of the prineiJ'lOS of procedural fairness. Other iNuet that w~ raised concemin& the 

cbaractc:riution of the nicotine patch 11 a medicine and the applicability of ce"J11.in patc:rns wae dealt 

wilh by the Board separately and are part of a 11~ratc review application. 

[10] In support of the Jurisdiction Motion, the Applicmt argued as follows; 

I) th• P11ent Act pmnla 111 lin..-ooi>tablo overlap of respoMiblllty for 
lnv8'tigaUon, Pf°'CCUtlon1 •"d 1tljudication or allopd inNnc:ca of nce.u(~ prioing. 
mid u l\ldl rault1 in a denial of a fair hovina oamrery to a. 2(c) of me C.0~111 Bill 
orRijhci; 

H) 1lternadvely, nonwithe&andina lht dop or overl1p pcrmiacd by lho Patont 
Act, the BOlfd hu eiruotutod ita operatlOll' c.o u io exccod any dqroo of o~lap tM 
Act '!1\1)' permit. 

( l l J The Applicant raised the following objcctiona with respect to the: procedures employed by 

the Board; 

a. the conch.11ivc n11turc oftht alleptions ofBotrd Statf followingl11 lnvestls-nan lneo 
the prioin& or Nicodcml; 

b. \he prcdetcnn1narion on key factual 111\iCJ ma.de by the Chairper5on in reJoctina 1hc: 
VCU; 

c. die Ch11irpcuon thould noi Ill OTI <N peel hcarina die m.taor liven that the 
Chai'rperlOTI Md rtvtcwed lhe 11.atfropon and tho VCU. and lad decided to iniclatc a 
hCIU'in,1; lftd 

d. the ChairperlOfl did n(l( 1tford the AppliCW1t procedural fainlu1 in canald.mna die 
vcu. 

"°Is Il"'I I a ""11 r ~l. 
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[12] On the Juriediction Motion, the Applicant advaDced four grounds jn euppon ofits position: 

(a) NI~ is not 1 mediolne within the m811nin& of the Pa~l Act; 

(b) the Board is tainted by iT1Jt:itution1I blaa: 

( e) HMRC waa not the p.arcntct of tho l*CJlla oi&td U\ th Notice ofHoann1 and 
In e.ny event cinly Ql\e of lhc patonll ~ to Nlc:odenn: Ind 

( d) the Notico o!HIU'in& wu lftwfficicntly detailed for HMRC to kn~ tho cue 
it h•d to mccc. 

[13] laaut.a (b) and (d.) were set out ill parqrephs 6, 1and9 of the Notice of Motion t\lod with the 

Board in the Jurisdierion Motion. The Board heard the motion on iuue1 (b) and (d) at a hearing on 

July 5, 1999, and iuued a decision in Part r of the Jurisdiction Motion on Augusr. 3, 1999. The 

Board declined to terminate its proc;eedings and raciDd the Notice of Hearing. 

[14] On September 2, 1999, the Applicaot filed its application for judicial review of the Pan I 

Deci&ion in Court File T-1576-99 ("'Application"). In its Notice of Application, the Applicant 

rcqueeted the following documents: 

I . a aipy of 111 mernaral\Clli, rcporu «other dooumefttt a\Wmined to the 8oud. 
or iu Ch1irporeon, b)' Qle Statr o( the D<».tcl prior to Ule Board, or lt1 Chatrpnon, 
malr:in1 the decl1ion to l11ue the Notice of HNrtna dawel A.prll 20, 1999. 

l . 1 copy of eny ot)ler doalmc:nu and m.torial1 Ulat W«e before die Board, ot 

it.a Chairp1uon, whet'! lhe decl1ian ._.u mad.t to ialll9 lht Nodce orHcann1 da&cd April 
l01 1999. 

3. a 009y of any document• or m11eriala whiob Indio.tr the iela:tlon by ttle 
Board'• ChairpclJOn of the p111el mcmbm tom on V.e hams or hoarinp. inlritutcd 
br die Node@ orHearina dated April 20, 1999. 

~ :Zt 1>00Z- t0- &kl 
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(lS) The Board objected to the request for production of the docwnentarioo and informed the 

Applicant of its objoction by loner dated September 21, 1999. Tho Board referred to tho following 

grounds of objection: 

(t) "'1th rcspecl to ptrtsr1ph11 ond 2 ofHMRC'1rcque1t.. the mat~a "nnot 
T11lev1nt, iPven 1hc law u it ii tt•ted in Cibo-Gdll)I CaNJJa LIJ. ofld tli• 
Po1~"1ea Medlciri• hic•s R""''"' Board"; 

(b) wilh tMpect to p1ra~ph 3 ofHMRC'• r.quest, "tflere arc no '1lllteri1l1111 thll 
category"; and 

(c) non• or the ma1eri11lt rcquhle4 •wen bofott the Board, or rcquettod by 
HMRC to be bc(ore the Board, on tM maciotl to the Board". 

[16J The Applicant 1w also sought judicial review of the Part ll Decision in Cow1 File No. 

[17J 1n the motion before Prothonotary Aronoviu:h, the Applicant &0u&ht a wide range of 

docu.mc:ntatian relating to the judicial review applloation In T-1576.99. However. al the hcarins of 

tho motion, the parti~ agreed that. for the purposes of the motion, the Applicant' s request was 

limited to rhe produ~tion of the StaffRepon only. 

[ 18] Tho ll'OUDdi of revitW of tho Board'a Rfulal to set a.side the Notice ofHearing by application 

datr.d September 21 1999 include the following: 

The mat111cr in which tho Board hu proceeded sivot Ji•o lo• reuonable 1pprehen1icm 
of bi1e on tho pen of d\e Board or. in the aharntcive. of it1 Chalrpereon, in th1t; 

3. the opcratio1n or lh• Board f"Ovide for ., iinPtnnl•tlble ovttl91> of 
invclltia.tivc 111d adjudictll~ (unction• on tho ptn ot Bo.rd potlOl\nel and 
ttl Chalrpcr5011, 

l-0151"10 1tfl~l 
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b. the Board, throush itt pononncl 111d ii:a Chairponon, rOACh.d conclusiona 
prior to. 1nd on, the INuanoe or Ille Notice o( Keuina that al,.., rite co 1 

reaaonablo 1pp1dm1111on mat a predc&ormination bu been l'l'lldl on CCTlaln 
INftlOrl that ue to be at luue at tho hcarin&. 

c. the ChaitpGrtGll, having Rvfewed maLCrlal put farwant by BOIU'd penannel. 
lasued Uic Notice o(Hell'inJ. and epputnwd Tho a.rd l'nllmbera. ~lwlin& 
the Chairpmon, to conttituie mo haariftl p1nel. 

EVIDENCE ON THE MOTION BEFORE THE BOARD 

Nv. 9290 
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[19] At the bearineofthe Iurlldiction Motion beforo the Board. which led to the Part IDecirion, 

the Applic:ant filed L'I evidaice two letters written to the Applicant by the Director of tho Board's 

CompliUJCC and Enforcemont BrlllCb. 

(20} Also pan of the record wu tho Notice of Hearing and auppo!Ung documents. 

(21) At no time befbre or durioa the hecing of Pan I of the Jurildiction Motion by the Bead did 

the Appli~ requear that any further evidence or doc:umentalion • from tho Board or otherwise· be 

added tD the record for consideration on the motion. Accordingly, the mltori&ls IOUgbt by the 

Applic:ant in itB motion before Prothonotary Aronovitch were not betore, nor constdenal by, the 

Board panel on the hearins of the Jwitdiction Motion. 

[22) As noted in the Part I Dccieion. the Applicant arguod during Pan I of th1duritdictionMotion 

that tho fact of the review of the Staff Report by the Chairpenon only, prior to issuing the Notice of 

Heerina. mado it inappropriate for him to iit on the hearing p111el. However. the Applicant did not 

0£/80'd 
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niquelf that the Staffltepon and VCU - or any oth« documentation - be produ~ for coDBlderation 

by the Board on thia iseue. 

[23) Three of the fOur mmnben of the Board panel thu made the decision under judicial review 

have never seen or considered the Staff Report now sought by the Applicant, and the contcntl of the 

StaffR.epon formed no part of tho rcoord of the Jwisdiction Motion or the RIUOning in the P~ I 

Decision. Only the Chairperson of the Board has seen any documentation other than docwnant&tion 

thll wu pan of the record on tho motion, and he reviewed the Staff Report and the VCU for the 

limited purpose diacuucd in the Part I Decision. prior to the wuanco of tho Notice of Hearing. 

DECISION UNDER REVIEW 

[24] On June 25, 2003, tho Applicant brought a motion before Prothonotary Alonoviich eeeki.Ds 

dte production of documents in the polte$sion of tho Baird dW arc ielcvant to the application for 

judicial review. 

[25) Al the hearing of the motion. the panies agreed that, for the pwpoac of the motion. the 

Applicant wu only sec:king the production of the Stafl'Roport conceming ex~cuive pricing thal wu 

submitted to the Chairpcnon prior to the i•uance of the: Notice ofHearins. 

0[/60 'd 
NOISirHa 1tfl~.l. 6~:~T 11'00G-t0-~ 
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[26} On November 14, 2003, Prothonowy Aronovitch issued an Order dismissing the Applicant's 

motion for the production of the documents. Prothonotuy Aronovitch 11tatod (at para. 21 ): 

... l eeeno bui& t.o upand ~he clt11r mcanina of"~foro lh1 *•If on-maker at lhc 1lme 
the dec: ltlO!\ was mmdc" • to arti~ctally c:nl1rg1 the mbunal ~ to Include • 
document that rhc delib«atina p1n1I, the Chairpcnan lnc:IYded. did not ha~ rtferenoo 
IO or n:ly on in ill tdjudtcation on the l'T1eliu. 

(27] The Prothooowy•e decision wu baaed on her findin, thar the Staff R.epon was not before 

the Board at the time the Board decisJon wu made. Further. Prothonotary Aronovhch was of the 

view rhat, since bias was rai&Od from the outset in this cue, tho Applicant wu not codded to the 

producdon of the StaffRcport to make out iti case of apprehended bias, and that tbe Applicant ought 

to have attempted to compel the production of the Staff Jloport fOT the pwposca of the hearing bc:fore 

the panel of the Board that considered the Jurisdiction Motion. She stated (II para. 39): 

, .. r conclude that th• lt&tf report lleed not be producod. J note lgllin th• fl~ th•t 
Hocd'l1t. havillg raised th11 eraumen1of1pprchandod bie1 ~ challonao lh• JurlsdictiOl'I 
of th• Botlrd, inchultftg aand aririna out of •the mnncr in which the Baird proceeded 
by maldftg • dcienninatiOll prior lo the Wiu.anct orth1111e&lce othcsrina". did not find 
It neccaacy IO compel tho dill'lotW'I o( the aafT report In tho proc:oodina bcifore 111• 
panel lhet ad.judi"6ttd th .. all.ans. Tl'le Board'1 rcuon1 do not, in myviW', Jive 
cite to what Hoochll euenn11ly prcacn11 u I !Tuft sround o!blu. Men lrnponantly, 
tho 1ll•ged biu is 110( that oh member of tho rtibllnll whote d.Ktlion it ~a)lt to 1'c 
Ill( utde tn the undcrl)'in1judicial rcvlow ... 

PERTINENT LEGISLATION 

{28] The Board has a statutoiy mandate which. p~uant to s. 83 of the Patna/ Act, include' the 

authority to detennine whether a patentee of an invention pertaining to a medicino ia 101.lins the 

rncdicino in Canad.a at a price that, in the Board's opinion. is excessive and to re.quire the patentee 
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to reduce rhc price to a level the Board considers not to be exccs1ive. (Patent Act, R.S.C. 1985, c. 

P-4, a. 83) 

ISSUES 

The Applicant auerea&a tbtt tbt tollowill1 la1uea arfle on thll modon for aa order eettln£ uidt 

the declalom of Protllonotary Aronovltch, dated, November 14, 1003 and orderine the 

producdoa or docamentl: 

L What f • the approprtate llUdanl of RY'lew of an order of• protbonotary? 

b. Dtd Protlaonotary Aronovitcb err ill dtftaba1 rbe material dlat it relevut to dae 

applicadoD and la the poue11loa ot dle trlb•nal witlain the DlMDlll of llnle 

317? 

c. Did Prodloaotary Aroaovitcb err In coadadla& tbat the Staff' Rcpon w11 not 

before tke Board when it made itl decillon oa Auflllt 3, 1999? 

d. Did Prolhonotary Aroaovltcb err ID coadadlac tbat the Appllc:ant wat required 

to aeek dild°'ure or lbt Staff Report at tbe lle1rta1 bolore dle panel of the 

Board? 

NOISM IO ltilW. 0S :cl ~a0Z- l0-~ 
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e. Did Protboaotary AroaovJtcb err In dec:idiDI ~II the AppUcant wu not entitled 

to the production of th• Staff Report fa order to evidence tbe btu of tbe Board 

la l11uin1 tht Notice or Hearlna OD the •pplicatfon for j11dic11l rtview? 

ANALYSIS 

A. Wllat Ii Che appropriate 1taadU'd of review or u order of a prothonotary7 

(29] Pumlant to RI.lie Sl(l) of Federal Court Rulu, 1998, m order of a prothonotarY can be 

appealed by motion to this Honourable Cowt. 

[30] An order of a prothonotuy of the Jc.jnd in iS1uc in this cuo Ja subject to review by a jud&e of 

the Federal Court if it is clearly wron& in the seo.ae that it ii bued upon a wrong principle of law or 

a mi'8pprehension of the facts. If a prothonotary hu fallen into an error of law that pn:wcnts the 

proper ex~ise of discrctionary powmi, a Motions Judge is justifi~ in 1JXercisiug the discretion de 

novo (Canada v. A.qua-Gem Invutm~nts Ltd., [1993] 2 F.C. 425 (F.C.A..) at 463). 

B. The Ambit of R.ule 311 

[31] The Applicant argues that Prothonowy Aronovitch wu "clearly wrong'' within the meaning 

o( Aqua-Gem, supra. in varioui ways. 

"° IS I(I IQ ~ l ~l 
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(32] Filst of an. the Applicant a&Yi that Prothonatary .Aronovitch med becauae she held that the 

Staft'Report did not come within tho ambit of Rule 317 boo&uee it wu not relied upon byth.e Board 

in iu decision of AUiUlt 3, 1999. 

(33) 'Ibo Applicant U)'I that the Staft' Report i1 relevant to tho underlying judicial review 

application because that application soeb prohibition of the proceedings commenced by the Notice 

of Hearing on the gn>undl that there waa a reuolllble apprehcnaion ofbiu on the pan of tbc Board, 

or its Chairpmoa. in that the Board, through it1 pcI10DDel and iu C!Wrpenwm. reached coachwoos 

prior to. and on. the iHuancc o£thc Notice ofHearina that give rile to a reuonablo epprehalsiOJl that 

a predetermination was made on c:crtain ma.ttera that ere to be in iHuc at the hOlfina. 

(34] The Applicant 1f1U81 that the jurisprudanoo recogotz. that relevance in the ca. of an 

applicatiOD for judicial.review may extend beyond dooumeata that were relied upon or otberwile 

before cbe tribunal in queltion. pani~warly lo a situation of overlappiJia inv~a.tory and docilion-

malciug 1\mctiom of the tnl>wial. In this regard, the Applicant reJiea "POD the following ouoa: 

,,,,.. -'<"'T • .J 

Jl 8S 1'0 OnttlTIO LkL "· CollJU/IJ (Ali11iltu-of Notioltol R,.,_11114) ( 1999), 247 N .A l87 
(F.C.T.D.) ar 2&9. 

Frl#ru of tfN 1'u1 Co11•try AUii. ... CdNIJG (J.llfti.n• of Prt~u oNI OcmM) 
(1997), 130 F.T.I.. 206 (P.C,). 

Hl«Htrt v. Ctuttitlo (Con'ftf.IOMI Svvl~ {1999), 184 F.T .l. 11 (T .D.) 

'avt/lluttr, ln!Ul W°""" '1 Amt . .,,, Ctl1fodlJ (2003). 219 f .T.R. 25 (T.O.) 

Cowlmt Al'Cfk ~OllrCU Committ# llllC. v. /)411111Jt!>laaoAJJ Mina I~. (2000). 113 
F.T.~ . 267 (T.D.) 

t>DISIO!a ~I~ 0S :Zt ~-10-~ 



A~ r. 1. 2004 l: D2Pt!. 
N· ~/ ·"O . \., ... .... ~ . 

[35] Prothonotaty Aronovitcb handlee this iuue in the followin& manner ·m her decision: 

IS. WbM dooutntntuceconlidcrcd tclcvmllfor our purpcee17 Jn Podu1h. CAn.od/1111 
H....,. A,.lttl Co,,.rrtlulo11 (l99S), l80 N • .R. Ul. at pa. I (lf.C.A.), the Court llUDd 
°"' • doc:urtwnt ia relcwnt io ajudlaal rtVl- appllaibari If It~ af'f'oot &ht dooleign 
thllr the Court llrill mab oa the application''. ~er• cb;ufTlllllt wu eofllidsod ar 
rolicd upon by a lribimal 11 not the 1PfM'OPl'11te COllSid«etioa tor dill pwpoee M1' the 
appli«nt. llelyjna principally on Frllfllrh of 14- Wut C-Jtlr)I .Auoe. "'· /rll11tftr gf 
jlllt.n. a"" OcnJU (1997), 130 F.T.ll 106, al,_.. 21 (P.C.T .D.) (!"Pri-o oftlw 
War), Hacchet up11 rhlt doclll'IClllti are rel•~nt dlat rela&c to tho •04aldl advln~ 
m "'' crisln.tme proaGll. 

16. F"'6NJI o/tliw Wat. however dOll run rep--t die predominant viow. end i• 
SiVim Dm-n)W applicaciOft. (HW.1f 11. CMGdo (Conwctlottal Snl'iei1), (1999) P.CJ. 
No. 1957 (QL) r'Ht.lwf'). mcs..cs. Juldcc hllcrier ~ ill Hilb#'t dl9l U. bulk 
or cua euthorit)' da111ll Wfth produaion of dow11alllt1 In judioW ~icw appHcaliCl\I 
.....-• dtll «lilly daa.nnerl .. that ~o beforo !be dei;jskJn-rnaku 6fD mbjct to 
prcd\&Cl1an and JOC1 on to OODC!udo: 

nopm111oe-.. '' .,.._ J. W1t.,.....Sti,111t'...a Q>lltel .-..&Ill I llJ1'0 
11. C...-~11(~,_,(I...,, l'°lf.T..l..m. l .... W .. 
-----~IO,...._ .... ..,_...._bad>lil ISIAJ•IA .. 
............ _..._ ,.,__ 10). 

(36] lbo Applicant l&)S thatProthoootary Aronovitch wu clearly wrong tO tlk1 tbi11pproa.ch and 

to ~cw;t Ibo poeidon taken by the Applicant on rolevmce. The alleged mislake is l!lll Prothonotuy 

AJonovitch f.ailed lO understand what WU boinl reviewed under the judicial reviow application md, 

in particular. aho failed to addres! tho proluoition upects of that applieacion. lbi1 mistake ia 

maoifert. according to me Applicant, in puas. 21 and 38 ufhor ~ieion: 

21 . Al ro lhe dec:tlion that i1 l>ein1 cllallenpd in ()le undcrlyinJ judiaial !'fYfow, it II 
the&oard'adacmrinatianutotYjYNdlClkll\. Marcpreciealy,wtlctherit'#Uwithout. 
Juri.diccion .., inquire iato the pricf"I of Nlcodirm •1 ~ of &Jla.,ed v«olldcnl of 
the NIH ofnaaural juatlce. includtn1 dioac aArtUy Y11!.0. Jn the drcuml&Mleoe. I uc 
'llo buts to eX'J)llftd the ctw moenift1 of "before IN ~ at ._ time die 
dectslori waa 1111dc" - '° a!Uftcially enlafll lhc tribunal r"'4lf'd to il'IOll~de I doculna\t 
th.a' the delibcrllb!J paol, Chairperson lnclucW, did'Dot ha" rdt!91Ce co or"'ly upon 
ht ill actjudioelfan °" th. mcritt. 

p..(J!Sl() ! O "1:11~ 0S : ~l P00Z-T0-~ 
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31. The llpprohcndod triu &ht applJc.1111 loeU to demonwatc .. atltio& from the 
Boin!'• fUIOf\a~ i• in mpect afil\e Olaitpenan' • de.cUicm LO oaf I a huriDa •ldd\ lh.n 
result• in die iSIU&n'c of 1 nodce of hcarin1- lt i1 not die ~'°" '• '°Vitt*" or 
opinion ltildfn1 19 tht lllY&nce of the riorice or hasriq that la ~ rn'iow in die 
undcrlyina ~1ir:8'10ft . The deci1icn9'Nker a1 t11Ue u w peel a£tiudfwin1 u.o 
Jllrf8dlci1on mocfon ot~ thoChlnpcnoa w11 ~aedty a member. The imf>l'pled 
decielon 11 the n::aultiq dot«min1U011 ordllt pmnel °"the mtri&t. 

P11e: 14 

[37J the Applicant aaya mat the prolulrition upects of ita judicial review application are not 

dclpcndlllt on the Augwt 3, 1999. docilion of' the Board canceminaJurildicticm. In otbcrworda. tho 

rauon.lblo apprcbemion of biu aJlepliona apinrt the Chailpenon do not rwlatB 1D the d~iirioo 

made by me Board, and Protbonotary AJ"Onovitch took far too narrow an mpproach towarda the 

undorl)ina judicial review application and thi1 c&Uled her Co err avc:r the maner of reJevaacc. 

(38] lhc diltinctions which the Applicant uob to make concerning the JCOpe oflbe application 

for judicial review don't lppelf to me to be in 1ecordanct with itl own application. Tho Applica1ioc 

tor Judicial Review ofSeptembc:r :z. 19991 says '1'HIS IS AN APPUCATION FOR JUDICIAL 

R!VIBW JN RESPECT OF the deciaion of the Patented Medicine Price. Reviow Board C'Board'~ 

d&Eed AugU1t .l, 1999 ... . " 

[39] So Prothonotary Aronovitch can hardly be fauttcd for foUowiag the Applicant's own 

dooumen1alion to conclude that the "dccieion-maker at iuuc ia the panoJ adjudio1dn1 tbe jurisdiction 

motion of which the Chairper~ wu adminodly a member. The imp\llDOd decillon iJ the reeuJting 

dcitamination of that panel on the merits." This wu the d~iaion of Aupst 3, 1999. 

--- ~,.. ,.. J 

t-01s1n1a "l:11~H tS:Zt ~-l0-~ 
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( 40] BUI the Applicant seeks to broaden tho scope of it11 application for judicial ~cw in order 

to eay thll ProtbonoWy Aronovitch failed to take ac.count of the pl'Ohibition upectg of that 

Appli<:ADon. 

[41] Prolbonotacy An>iaovitdt rofm to tbe ~llowing in ha decision: 

19. Al I undadland Hoocllet' 1 uaunwit. it ii rrwdo boCb in r..- of Ille IUUlhl~ of 
me noliet of Mlrin&, md d'le puol 'ultiu4iced0ft of .. , jLrildlcticft Tl"llllian. Aa i1 
lh'oecfy tpplNllt, wtlile It Is at the call of Cite Cbairpman. dle notice ofhc:miaa i ...... 
6-om the Bocd. Hoec:U1 .,. ... Chet by~ of Che~·, bowl .... atdle 
~ lhe 80ll'4 may ltc llid to have had dto report undo' CONidcnrion tll 1-att11 the 
nodce ofhearin&. 111d by rhe Mint token, natwltMsndiq 1hM ttt. ftpm\ did DGI form 
pmt of die fOQOrd lMlfbn ctle 8alnS, the l"lpoft mlY eqll&lly be 1914 !O haV9 been bc:foto 
the ,.net When it adJudlcalod tho olijHl:ioa1 co tu jun.dlcdan. 

[ 42] Prothonotary Aronovitch makea it quiio clear Um she undcntanda thar tb.s .. tpprdiended bi.u 

the applicant seolc• to clemonatrau: u arising ftom the Bomd '1 rcuona. ii in R11pCCC of the 

Chairperson's decision to call a hearing which then resu1la in the ilsutncc of a notice of hearing. .. 

And to an1Wcr thia she sayc "'[i)t is not the Chajrpmon'a 'view' or opinion lcldina to lhc ~ 

of the notice of bearing dw i1> under review in the und•l)'ins application." 

( 43 J Of cowwc, the Applicant saya it is not anuldng lbe Chairperson' 1 deoi.lou to call a hearing. 

Tbis ia a sepma.tc decision and it ia not referred to in the underlyine Application for Judicial Review 

whioh only reCcreucea the Board's decwon of August 3, 1999. 

t-0 l S ll'H 0 1t1 I ~l 
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[44) This is why. in my opinion, the Applicant is now reduced to arauina that Prothonot&Iy 

A?Onovltch failed to tile into account the prohibition upectB of it.I application for judicial review 

and the fact that the prohibition remedy doea not n:quirc a deoisioc. 

( 4~] In my opinion. thi1 is an 'Wltenablc argwnont forced upon Cbe Applicant by the straleaic 

appt0ach it baa lakai on this mau .. and it is one that ia not born out by the record. 

['6] T~ begin with, the Application for Judicial Review i1 quito clear th.Ii Jt i1 in relation to the 

Board' a decilion of August 3, 1999. The principal retief cequettcd in thaf Appltcation i1 u follows: 

THE APPLICANT MA1C!S APPUCA TJON FOR.: 

1. An order. plnlAl1lt "> MCdClll 11J oflfte F.urul <AwtA''· R.s.c. J9&S, ~ 
P-1. u 111M11dod, tt•ytna die p1accedl1111 connn'ed by o.o Bolrd' • 
iMUlftCC of tl\t noctoe of Kearint until a tint1 ~on of Ifie wlttlin 
a,ipff osriaa; 

2. An ardor. purau.ani to MCtion 11. J of rhc FdMll COWf 1'al, JU.C. 1915, c• 
F-7, u MNndod. .atn1 uide the decision of lbe Boltd d.t.ld Aupet 3, 
1999; 

3. An order, pvnuanttuecUon li.1 of the Pflflmal C.Olll'f Act, 1..8.C. IH.S. c:-­
f -7, u UDmtded, J"'ohlbfrin1 tlle Dowd from pnlelldtn1 wiltl Che ~I 
i"'1ituted by rhc Boerd'1 Nolicit of H-nna da\lld April 20, I 999: cw. in &he 
1ltefftativo, ldrina u ido t11y 4ooilioft mlde by the &.rel u • OOUlqUllCCI 
of aucn hcarioa; 

[ 4 7J Th., whole focus of the judfoial review application is the Board's dcciaion of Auauat 3. t 999 

and, in particular, jtJ failure to ~e to the Applicant'• request co &et uick the Notice of Heming. 

Tho biu ileu• it dealt with by the Board u pll1 of its doci&ion on the Juriadiction Motion: 

3. Ibt Q•l"'IJO'Lb,Lv!nl r1yjiZ'S18wd smr• rgpn an4 dip ycu gpd 
01 ~ 'R m19w • llUbllo Mam• abay.ldJIA' C cm die •ti_., 
rbcnwur 

NOISi f\I O ~1Nl. 
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A• 11o&od abo~, In revl-ina the nicord of Boud swt. tha ChaJrpcnofl is 
wwMltakint a limlled ..._.mc:nt: thll of whochtr it 11111 ~ public intaac !Mt che 
n.a.er prooeed to a public l\cviriJ. In the OCUIC o(lhll ..-. .... t lhe ~ 
~II c:or11ddcr ...tlc:th• Cho alJe8Uf eN miidl by Bolrd Staff, it ~ tnu:, WCMild 
c111bliah I prlMo ft1Cw c:.aM of a.ceMlvo prlcl"I by 1 pdlNilo lmder die Ba9'd't 
Jiuiediaioll. However, th1ChafrpmanundtrtaUanoWlytieotwhc&h•1bofactlare 
or wm be pni\lfft. Simlllrly. wtlcn die °'8ifPll"lllft lnlrillci9 a public: heerift1 delpit­
htvtn1 recef\1811 • VCU, it does aot efttlll the oonc:luafon diet 1r1y ~om Oii 

dl11 mattcT bu bean made. 

GfV9n die role of me Chailporlorl u Orlat Bucutive Offiw of cht Boerd. 
the ~cll&te and operation oC di• ao.rd 1rid ht ,,__ u an uptrt a1bunaJ 
dcvelopm1 and applytna NICWJ11 pollcia, die lkiard OGNi• it to be utefW and 
approprialo lot m. ~ of the Baird to lllR availelll• to tit OD pUtde of Ole 
9aad at i" publto re..;cw ol dte tepart of 8olrd Slaff' llld the VctJ. tMrc will be no 
roaaonabit apprehen1lon of hiu l"Cll\IRma from the Oahpenon 'I ln,lullon OD the 
pan.I of the 8ocd at the plbfio ti.iq. 

,. "~9 ~ . • JC. ':'L' L ,. '" ,~ - - : . i d1 .iu 
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[ 48) .The requeat for prohibition contained in plrL 3 of tho applicalion for judicial review le 

clearly rotated back to, and dcpcmdent upon. the request to s« aide tho deciaion of the Board IDd 

the principal ~taint that tho Board '"declined to Mt uide a Notice of HMfin8 dated April 20. 

1999 ... :· 

[ 49) There i11 no aua11don at all in her decision lhal Piothonotary Aronovttcb failed to take into 

account the prohibition upccu of the Wlde:rlyjnajudictal review application. Tbe appreheDsioo of 

biu allegatiOlll arc clcatly ldWctsed in the Board•• decision o.f Auguat 3. 1999 and will, DO doubt, 

bo addrcued by thia Court when that appliurion it heed. 

[SO) The reuonable appRhanaion ofblu allcption w11 VfllY much a put of the Applicant'a 

notice of motion before tho Board when it tought reeciuion of the Notice of Hmina: 

0£/81 .d 

6. ThoBoardhwhhowJunldtclian to ~tntot!lell~'1priohl1of 
Nioodmn 1111n ovslap of BoMl flmctiorw u ftw.-tpa. ~Gld~ 

"'°rs1Ma -~mu 
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creaes • rcuonablv tpprchonaion ofbiu apinll dte ~t wtitoh u nOl ucuted 
at law trtd ia oonl'l'Uy lO the principl• o! fYl'damental j.,,U~ 11\d the C41lllditm Bill 
o/Rlpu,· 

7. The BOlrci it withowc juritdk:tion u die N~ of Hccin& w11 lllUed in lbft cue 
In bn:IKb of tfi• prinoipJea OfnaUJraljWlliCG and prooodurtJ illl'lllU- The muuw ti\ 
whidl dlo Bo.rd proceeded by m..kJna dtewrniudau prior to the i•lllnCC of tbo 
Noaoe or Hcartna cknied the ~ • re.-.ble apponunity to bo h.CS and 
afva nae to a rouonable apprehel\,,°" otblu: 

Page: 18 

[51] The whole rnaanor of proceeding. which the Applloaat says wu not conaidnd by 

Prothonotllr)' Aronovitch, wu a ~cant upect of the 1 urildiction Motion 911d the jwildiotioo 

dooiaioa by the Board. 

[52] In ord• to addnu these rnattcn beforw tbe Bolld, the Applicant did not sect to piece the 

Sta~ on the record. The Applicaat now 18)'1 that ita application to review the Ausuat 3, 1999 

Board decision requirel the Staff Report co be plac;ed upon the ttlCOJ'd. 

[ S3] To allow this would be to allow the Appliaanll to 1fJ1Ue a d.iffenmt cue on review to the one 

tbat wu quad before the Board in a situation where no now iuuca ofbi.as have lrilG that wcrc not 

bofore the Board. 

(5'] TbiJ ia why, in the preacnt cue. Prothonotary Aronovitob doclinad to apply Fnlllh oflM 

We.rt COfllll1'Y h.loc. v. Minif~r of F1Jllm1s and Ocea1u (1997). 130 F. T .It 206 and cooaidered the 

guidance ofPelletier J. in Hiebert v. CanadD (Co11't!aional &rviCAJ), (1999] F.C.J. No. 1957 (f.D.) 

to be the more 1pt appn>1eh. To have done otheiwiac would. on the ficU of tho caeo Jt bar, have 

t<i rs uw:i lt:mu 
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allowed tho Applicant to argue the same iauca at the review st.Ip u were argued at the tribunal 

mp, but on the bu.is of a diffarent record. 

[SS] In rny opinion, Protbonotary Aronoviich was ftllly alive to the a.rpmCl'UI rafted by the 

Applicant, i ncludiq the prohibition upect of I he u nderlyins application. and a ppUed the 1 aw 

correctly. The Staa'Repon wu not ''material rcloVant to ID application" within the meudng of Rule 

31 7. 

C. Wu th• 8ta0' Report before dle Board wbea It made It.I deddoa OD Aaptt J. 1"9? 

[S6} The Applicant saye that Prolbonotary AronoYitch wu clearly wrocg becau.e Ibo conclud.ed 

that the Staff Report was not before the Board when it made its Ausuat 3, 1999, da:ieiori. Tho buic 

araummt hero ia that material before the Board for the pUtJ>O• of Rule 317 does not ncod to be 

material tbal wu pan of the formal record. and the Staff Report was bofore the Cbairpcnon. IO it 

mu.at be conaidlNd to have bean boforotho Board because the Chafrpmon preaided over tbe proceaa 

before the Bocd. 

['7) Once again. in my opinion, thls areumont lackl credibility. If the Applicant hid n:ally foft 

tbal the Staff Record was before the Board and that ite contelltl were important fbr the AppliQIDfJ' 

cue, it eeem. odd that the Applicant did nor uk to aee h for purpo1e1 of arpillg iu cue before the 

Board. 

NOl S lt'IIa ~Jfil 

F. 201'30 
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[ 58] As to wbedler lhc StaffR.eport waa before tbc Board brceuso the Chairpenon had know lodge 

of iiy Pn>thonowy Aronovitch examined the rewive fuocriooa and rolee of the Chairpenon. tho 

Board and the staff' in tho enabling legislation and concluded that the "roport illel(wu not relied 

upon or evidau:e before die panel of the Boerd." Tho impllc.ation in her M.ci.lion it cleu:ly that juat 

bec1u1e tho Cbailpcnon had knowledgo of the Staff Report in his rolo u CblUptnon did not. 

becWJe of tho rapcictivo rol• played by tho Oatbperlon, the ltatT IOd the Board, place the Staff 

P.oport before the Doud When a panel of the Board Ill to conaider tho AppliOUlt't Juriadic:tion 

Motion. Xilowledsc of the oxi1tence ot'thc Slafracport by lbe CbaUpcnon it not evidmioe that the 

Staff Report or ita contents wen before the Board panel when it cmtertainod mi coDli.dered w 

Juriadtction Motion. In f10t, the Board's A upat 3. 1999, deci.lioo. in what it U)'I about the 

relpC:Ctivt rol11 pl&~ by the plltioe euas-u entirely othc:rwiee. 

['9J The Noaoo of Hearing wu boforc: the Board panel md it 50tl o\ll the .Ueptiona of Board 

1taft' ~ the parenu and the bia1oric:al prlcina of Nicodenn. Tho following indicationa &om 

the Bcarda'• deciaion of Auglllt 3, 1999, explain the situation: 

'111~ not required by the Ad to do IO the Bmrd JIM httroduccd procedu!'cl 
thllt .,.,... illl ... lldloativc ftlricdona fio'Om i• maol--.1114 m~vc Nildiou.. 

Unnl the maac:r i1 broqbt i.rore lflcni at cho ~ i-nn1on0Boerd 
tMmber 11 i11volvod in or ,_. .. of die reauka of Board s.tr • iAv._don into Ill 
ilmancc of a.Ii.pd exceuivs pric:ina. atJ.. thin die Qaff'p1uan ln bb -•••••' 
~ty u Cbltf&OC\Ative Offic:cr or tho~ .. di1C\19111 bllow. no,.,..,, 
lint~ ota.rd Sed'r'1 cue wh• lh• Nonce atHariq ii W-CS, Md ibey hear the 
t>Adlllc.c ldduced by Boe.rel Scaff wtlen ti 11 pt.ii bafaroc • peel of Baud 1'e11abcra in 
tno ftll1n of evidence adductid at 1 public hcci111. 

llCJSlt'\JO ~I!:il 

F. I~ / : r 
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When Botrd Scatf C'9J)on 10 the Chairi>cnoc thll thll'c hu beeii •n fNt&Dc.o 
of exceuive priofns. die Clttlrpc:non. ., Ch11:f E1ceuiivt Offtcer of tho Board,· will 
renew me mens whn the IC)lc pYl"POM or difwmlnlna whether it i1 in rho publk 
incr.a cti11 thin be 1 publio hwina conca11ln1 tho matt.er. lri makina this 
dd.rmtn.tion, lhe Oiairpenon dettrmines, 11f¥1n1 oO\lr ~ whcdi11rdle al)epllona 
made by Board Scaft if proven INe, wovld a11},1ilh a prillto f«i• cue o( cacativo 
prims by a patent• 11nd« the Board'• juritdiodoft. 111• Olnperaan '• role in thi• 
~ontmlt i111 Ult tenior man1pmcn1 ofT\ci&I of the Bolfd dirct11n1 itl Of*lhOlll and 
-nturma ttlat pllbltc hearinp n held (Mid onty held) in aporopritte euea; tr~ not tn 
my ICftic ad)11.dic:trive and tho C'hatrpen.aft undorulrea no 11111)9• of whether dre f'a.:ic. 
allctcd by Ba1td Sutr are, or wlll 'bc: proven. 

lftfic C'hairpcnoe dllormiuec dlat tt 11 in &hc.puhlk in&frtft dl111 heuin1 be 
hald, the 8o&rcl iMua a Ncmoe oC Heuina and lh<l C1'tirpcnan appointa • pencl of 
members to prt1ido at tbe hC11tl111. A t t he II wins Bocd !ta!Fw lll advoaa&o ita 
JIQlirion th.t thse has been OACC&9tw pricina of 1 medicine unda- lho Board'• 
juritd1orion. Die~- will pmcint ill cac• to 1be '°""111'Y· .n4 the panel of the 
Board wlll hear the cvidenc:c and ....... decitlon in the mat&er. n. penel cf die Board 
le np'OllCftted by its O'folTI ..,.rat• countcl thf'O&alhout di• hOG'inl prncae. 

HMRC CGll'fllaJnat h•I the D i~otor o t C arr.,iflll(.e • nd 5 nforc..wwm, I n 
commuftioatfDI Bo9rd Staff"• GottCSU whh HMJlC'• pric;ins of Nieodmn. made 
... fildd ~ ccnclusKina on the Vflri num that C"C: to be~ by tht 9awd after 
• hearina". HMRC raitH rhlf obJIC1i1:11 u if it wtn lodditiorull co the acnaral 
complaint rcipntin& tho owrl.ppinJ ftuactions of1ho hl'd, thou,gh It ia tho Bolrd'I 
"1ew that ir it roelly dertv~ of the senora! 00111»lalnt. 

Th~ COllC\UliOllJ in \he comtpondcnC41 WCfO di°" ofBocd Scafrs I>irootor 
of Comc>liuce. ~ IM wroic 10 HM:RC to cormnunlc.M 1'nt. the PRlimillny and 
dic11 tho firul reculu otBoerd Staff'1 invllltipztan into '1lc pr1cina ofNicodlrrn. T1tasc 
roNltl a re 1 urnmarizcd in I ha llttonl«lll • 11 o Ill in c hci N otiot of M .arlng • • the 
•ll•ptianc "'' 1'nard Staff thee will be con1tdcred by tat Bo.rd dunn1 th~ course oftae 
ticanoa. 

The Board It.es nothina ofrtnclvci in Beard Staff' detoribi:Jlt the ruul11 of i" 
invMtiprion u 1 ecrid cf O<*l"5ionf. Boerd Staff have oonduc:ted 1n lnYWtiption 
for the 'lleff purpoK of dotem\lntna whcthor thft ii • ,,,.._ far:i.t cue tMt mere haa 
bcoTI an in1tm1c1 or exceuivc pr1cin1 by• pat""1t0 under the 8oll'd'1juriediotion. Jn 
ha ~ffPOl!dencc the Ol~dor of Compliance ind 5nforoemanl Wll fnfomin1 
HMllC ofche reeults of' BOlrd S1AfT'1 invc.:i11t1an Mid Jl'lltina KMRC an~ thu 
Ille matl« would be p\&t lo the C11alrpe"°" co cblrmt.lt into lhould ill\IO. Notice or 
Hearin&. 

~ re.ulh or SOlll'd Stttr1 invctriJlfion c0\tl4 hi~ llMn clOlbd With 
lanpac 1uc.h u .. Bo.rd St.atfbellevc lhal lht oviclmce addliced at a heuln1 in'° W• 
matter will ottabliah that ... ", bur thi.t is im,liQf& 81"91 inc opcrUioa oCtlM Board and 

NOI S l()IO '"l.11~ 
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the CClnllBxt or ch• ltlt.ernen&I. The pilll)ON o( the oonupcnbca of Bo.rd 91atf """ 
to put HMlC on notice of 1tlc ffndin• of the inll'lllli11tian end It wu ontitcly 
appropft* lhat thOK findinp be ~ in vnunbiplOIY bmn1 IO ch1i tfMRC 
oould re1p:1nd eooordinaJy. 

The tHI ror a rcuonablc appr.herlllan of btu ir. 

----~ ...... ,._....,, ... .-uw~-~-­
~"R•IMllilfll .. ,_.....,,.. • -w._• 

'" noe.d at.:wc. sfven Nt the ccnclLlliON are In no -.. Olate of tho puel ot the 
Bcmd dull wtll be ~derina th• maa.r, but anl11ho lllcpdoatof8oerd !utf 10 be 
put beh-c the ptnel for proo! In a public htarins &ho !tot flM Ibey 111 tnmai .. tho 
CGnC)Ulion1 of Bolrd 5'atf cb9 no1 "" ri• IO •Y ...-ble epprcihcNiGQ of bi.II. 

A1 nolied •~ve, In raio-Mns Ulo r.,an or Baard 3lalF. the Chairptnon ft 
IU'ldor1aldnl • llmhcd aMClii•1U•t M of~ It 11 in tho p@lio mw that '1ic 
man. proceed to• pablic "-"'1- tn die CllUl'le of u "IR__. tbe Oiakpcnco 
will cuneida whodMr lho allepd°"' rNdo by bod swr, 1r P'Oft1t tNo. wwld 
..abtilh a pr/M• /Mk cue of oaccaiYe prioiaa by 1 JIWJI* uadDr lht Boud't 
juriMiation. H~. die ChMrpaw under1alml no mal~ao(wh.._a.tkls .. 
or wfll bl JWavm. Similarly, wtten the Oullrplrlan infti• • pul>Uo hwtDa delpiie 
hlvinl received a VCU, u dott not entail die can~hmOD U lily predcmmdndian on 
the.,... Im bca'I made. 

Given the role of the ChaitplnOl'I u 0'1cfEucuiivt Ofttc:.r of the aa.d. 
die lttUCturc and opcnrioft of the 8aerd Ind ita nllndale u 111 upcn Cribv111I 
~lop(n. end ~ rtlevlftt poUcla. "'~ 8olrd ....... It IO bit 11.1ef\&J and 
·~ far lbe Cbaf'J'Cl'llOll o( dio Dowd ID be 1vaftlble i.o sit on 1*1111 of Ole 
8-'d 1t lta public lleeriap. n.. BOlrd bolleva chi&, pan th• limited plllpMI of~ 
a.trperton•• T"Cvicw or th• report or 8aard 9lalf 111d 1io vcu, m.. wf'll b. no 
~ble ~iOll or blu ~lrin1 '""" tho 0i~·· {nc:llltiCl1 Oii lbt 
P"'r.1 nr tho Boerct ill die public helf'in&. 

Pase:22 

[60] There i1 DOtbiDg in this c:t.ciaion to indica.to oith• tha1 the Board c;ouidered, or needed to 

ooneidClr, thil Staff''Rcport to r-=h ita deei1ion. Tho panel a1lo ahowl itMll to be acutoly aware of 

the rolo of the Chairpcnon and the nature of tho decision be or Ibo makee m docidiq to iuuo t:IM 

Notioo of Hearing. The contonts of rhe StaffR.epon.1put from the allepliona set out in tho Notice 

MJISU\JQ -.-:mu 
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of Haarins. are not relevant to the decwon on juritdiotion UW the panel of the Board had to m.ake. 

Thil is whY ProthonoW"y Aronovitch concluded that the Sta.ft' R.epon "wu not reliod upon or 

evidence befbrc me panel of the Board. .. 

[ 61] The Applicant teek.I to undermine this conclusion by arsWDI that Protbonotu)' Aronovitch 

soca coo W- by eayiaa that the "eaablina losillarion clearly contompl&tea cbl1 the Chlirpenon and 

che Board havo differine and~ fimetiom.'· A5 tbe Board panel points out in the AulUlt 3, 

1999, cia;iaion, it ii the Boll'd that h.u introduced tho )n'DCedurct to enJUte a teparatioo of fu.nctions 

and neoe111ary safeguard&. But Che point ia that the prooedur11 aiat and, u the Board panel deti1i011 

malc8I clear, the contenrs of me Staff'R.eport wore not relevant to its deciaion and ware not pll't of 

tho deltt.ationa. And. onoo ap!a., there it no cYideooo in the August 3, 1999 deciaion or in the 

rceord th.al the Applicant ~er railed with rhc panol the conCIDll of the Staff Report. 

( 62) I MC no «n>r that Prothonotary An>noviich made in d1it reptd. 

n. Se.Idle DJlclOIUre of die Staff Report before dae Pull 

[63] In her decision. Prothoootaty Atonovitch lddralCd thia iasue u follow!: 

A• lh• 80lnf point, out. thi• auc l'l'llY be diainprilhod hm Cl\Ole ''led. u in th&a 
tn.erancc the i11410 of biu wu r.Jltd by Haoelllt hm °'8 outlet. Tho •CIUNll otthe 
judicial n:vitw ~tel ate ro an ~ or blu we nor IUblcmndclly dUTerent 
&om tllou llp8d before the Boerd on lfte qu.m!Ofl of iu jurildidtoa. 11w bema tho 
oue, bad tile applicant roquinid the ii.tr n::port to -U. out itl cue ot •Pf'cihlnOad 
biu, ft cupr to flaw delllpled t0 ~Ii• ~on for the purpotieB of tbe u.ma 
beforc die pmiol Iha•~ th06C v.-y allflldanL 

l'«J 1sM1 a -~mu. 
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[64] Tho Applicaot challenges this oonclusion on the following growids: 

l. if the Applicant had compelled production of the Staff Report for the purposes of the 

hoaring before the Board panel that COlliidc:red tho alle&ations or apprehended biu, 

the entire panel would have been expo'ed to the Staff Repon. thereby precJudina a 

hearina on the menu (aaawn.ina that ilie Applicant's allegationa u well-founded) 

before Board members 1'uncontaminalod" by a report that givoe rise to a rcuonable 

apprehension of bias; 

2. Prothonotary Aronovitch erred in distinguidllng the decision of the federal Coun of 

Appeal in8~o v. CafllJda (Commil.Jion of Inquiry into th~ Dl/)IOY'"""' of Canadian 

Forces in Somalia - Urourneau Commission) {1996), 207 N.R. 76 (F.C.A.) on the 

ground that bias wu not r..Uscd from the outllet in Baio when, in fact, in B•no biu 

was allesed at the ouisot; 

3. P.roilionotary Aronovitch med by relying upon the deci,ion of 01oson J. in Canada 

Por1 Corp. v. Public Service Allla11ce of Canada (1999), 164 F. T.R. 288 (T .D.) where 

thcro wore no allegations ofbiu of the nAture made by the: Applicant in the cue et 

bar and in which Gibson J. was not referred to the Federal Court of Appeal's 

sta1cmenta in B•no, supra, nor the dee iii on of Reed 1. in MajMd v. Canada (Mtnisrer 

of Emplqym•nt and Immigration) (1993), 68 F.T.R. 15 (T .D.) at para. 3. 

NOISlriJO ~I~ 
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[6'] The alleged apprehension of bias in trus caat ia, according to the Applicmt'1 written 

areument, 0 tlW the B oltd. t hrougb i ta C baitporlon. r ea.ched c onclUJiona prior to, and on, the 

issuance of the Notice ofHcarina lhat give rite to a reuonable apprebemion ofbiu." The Applfoant 

ariuea that lbe St&fTReport ia relevant to thi1 iuue and abould be produarl. 

[66] But there it no allcprion ofbiu u reprdl the Board'a dccilion of Auauet 3, 1999, that ii, 

accordiq to the Applicant's own documen~. lhc subject of iaijudicial review ipplioarioa. and the 

challcnp to tbe role of the Chaitpcnon. howeverthia ia chmaarif.ed, was 1unattar before Ch• Board 

and is dealt With m that Augwt 3, 1999 decilion. The Applioant bu eet out to attack that decition 

lhtoughjwtioial review and elaima that it ie not attKking tho ChaiJpmon's decision IO ialue Ih• 

Notice ofHc:ariDa hut ii concerned ''that me Bolld, throqb ib CblUpalon, ~ conolu.aiOJll 

... that give rile to a reuonable appreheuion oC hiu." By tho Board acting "through its 

Ch.airpmon,,, the Applicant means the deciaion to ilruc the Notice of Haring. The Applicant. it 

eeeme to me, i1 merely diaapeeins with the Boardl eoncJuaiom in it• decitton of August 3. 1999 

conoemlns the •epll'ltc and dlltinctive roloa of the Board mernhcn and the Chairpenon .ctiog in 

hiJ ldminiatnti vc capacity. ThlJ Lt an argument that will be dealt with at the j~al review hoarina, 

It ii not a NPlnte allcption of bias that the caac law 11ya ermtlis the Applioani 10 tupplcmc:at the 

record. And thiJ ii wh)', in my opinion. Protlumotary Aronovitch declined to accept the Applicant' a 

argumcats and rolicd upon the authoritie1 she did. 

t-nlSif"llO ~r~ 
f1S :~l 1100l-l0-~ 
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r 67] It ia aJIO tho nuon. in my opinion. why the 1ugeated that if tho Staff R.epon WU n:levant 

to the appnibcnaioa ofbiu ilaue. then the Applictnt ahould h~vc tried to mau it part of the record 

jn the motion it brousht boforo the Board. The allepiion of biu that will be railed on judicial 

reviow i• exactly tho same allegation that wu railed before the Board. and tho Baird dealt with it 

[68] I find unconvincing the Applicant's explanation tlw it did not sc:clc to pur tho Statfllq>art 

on the record before the Board *auao thi• would have con&arnioamf all panel mtmben and 

precluded a becfns 011 the m.mita. This nggut1 that tho Applicant plac.ed the integrity of the motion 

pzocea ahClld ofitl own intere.ta and ttlll there wu no way to <:t.a1 with contamination i.u\IAI. If 

lhe Applic:ant chote to protect the panel mllllb«s aa claimed, thon that ii a 1uatcgic decilion made 

by the Applicant that it must now live with. Had the AppliCC11 aoqbt tho Sta.ff Report ll that tbzM:. 

any difficulties would have been .ddraeod either prior lO or u part oflhe Board'• November 3, 

1999 decision. The Applicat clDDOt now say that, having doctdod not to dell with the Srafi'Rlpon 

01 me tn'bwul level. it ahould be able to dc:91 wilh it al the revie- tcvoJ. Procbonotmy Atonovitdfs 

deciaion. in my opinion, revealt that lbc: wu well awn ottbe iuu.a that the Applicant railtJd in this 

R,ad and dealt with than in accordance with the prvvaJ.lius lepl authoriti•. 

[69] I an not convinced that Prothonotaty Aroncvitch wu clearly wroaa on thil illue. 

D. The AppUcaat wu aaUtJed to flt producdoa of llt Scaff Report iD ordtr co nJdnce 

tile bi• ofdae Board ID ill•illl .. • N'odcc ofHwiq. 

I'() J s JM a -tmu 

P. 27/ 30 
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[70J The Applicant uys that even if the StafTReport wu not before the Board, the Applicant is 

cntitlod tD ita production to evidence the allegation• of a ra.tonable apprtbentian ofbiu on tho part 

of the Board or iia Chairperaon. 

[71] The obiter fooUM>te in Beno. npl'tl, that the Applicant relie11 eo heavily upon for tho 

proposition tbat .. on an appliution for judioial review and pmhibition bued on a reuonable 

apprehtuion ofbiu on tbe part of a member of a tribunal. the appliomt ia aiwa)11 CDtirJed to .ddw:e 

in 1upport ofhi11PPlicetion any evidcoce tendllie to lbow the allcpd biae"' flll not, in my opinion, 

in1811ckid io lupport the Applicant' a poaition in tbie cuo when, having initiated prooeedirlp beiOR 

tho Board challqing jwiedicdon and raising the potliblt biu of the CbaUpencm, and haviag 

created the record to SllppOrt that motion, the Applicant can Ihm. on a review applioadon that raiaa 

no fwther bsuet of b~ ICICie to cbange tbe record. 

(72] Onoo again, there i1 nothing be1bre me that convincoa me dW ProchoDotal)' AJOnovitoh wu 

not comet in ber findings that tho .. rcpon itself wu not relied upon or evideoce bofon tbe panel of 

the Bearer' and the Applicant does not ostablilb "the report'• rolevance to an aJlepd biu of the 

deeiaion-malcar 11 iuue." 

1'D1s1n1a ~llil ~ :Zl ~-10-~ 
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Coaclu1lou 

(73] The Applicant hu not convinced me that Protboaotary Aranovitch wu clearly wrong wiehin 

the meaning of the principles .iablilhc:d m Aquo-0.., syra. Comoqucntly, thiJ motion muit bo 

NOISIMO ··~mu 
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ORDER 

THIS COURT ORDEJU that 

1. Tho motion is diani,aed. 

2. The Patented Modioina Prices Roviow Bocd 8ha1l havo tho coats of tbit application. 

NOJS?fHO 1':1 1& SS :2't t>El£-l0-~ 




