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Federal Court @aur fenerale
Date: 20040331
Docket: T-1576-99
. Citation: 2004 FC 489 o ramcrs
PLIFAD cErLE |

Ottawa, Ontario, this 31 day of March, 2004

Present:  THE HONOURABLS JUSTICE JAMES RUSSELL &

BETWEEN! i ——

HOESCHST MARION ROUSSEL CANADA

and

THE ATTORNEY GENERAL OF CANADA

Respondent

shd

PATENTED MEDICINE PRICES REVIEW BOARD

Intervener

REASONS FOR ORDER AND ORDER

[1]  This is an appeal pursuant to Rule 51 of the Federal Court Rules, 1998 by way of a motion
by the Applicant, Hoescht Marion Roussel Canada, of the decision of Madam Prothonotary
Aronovitch, dated November 14, 2003. In her decision, Prothonotary Aronovitch dismissed the
Applicant’s request for an order compelling the production of material sought pursuant to Rules 317

and 318 of the Federal! Court Rules, 1998.
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BACKGROUND

[2] The Applicant has an exclusive license to sell a product that inhibits smoking. It
continuously delivers nicotine to the circulation system through the skin by way of a transdermal
nicotine patch. The Patented Medicine Prices Review Board (“Board”) alleges that the product is
a medicine in relation to which the Applicant holds certain patents. It is further alleged that the
Applicant has charged excessive prices for the product, A proceeding to determine whether the
Applicant has engaged in excessive pricing has been instituted by Notice of Hearing, dated April 20,

1999.

(3] When Board staff believe there may be an instance of excessive pricing they conduct an

investigation and report to the Chairperson of the Board.

(4]  Until a matter is brought before the Board at a public hearing, no Board member is involved
in, or aware of, the results of the swafF investigation other than the Chairperson in hisher
management capacity as Chief Executive Officer of the Board. In this case, no members of the
Board saw the report produced by the staff (“Staff Report”), except for the Chairperson in his

capacity as CEO of the Board.
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5] After the staff completed their iﬂveati gaton, the Applicant was invited to submit a Voluntary
Compliance Undertaking (“VCU™). The Applicant did so. According to the Board's Compendium
of Guidelinas Policies und Procedures (*Compendium”), the Chavperson, in deciding whether to
acccpt a VCU, should be guided by the policy of the Board that the price of the product should be
adjusted to conform to the Guidclines, Also, if necessary, any excess rovenues received by the

patentes since the price first exceedad the Guidelines will be offset.

[6] The Compendium also states that, on recoiving @ report from the staff, the Chairperson
should review the matter and may commence a hearing by issuing & Notice of Hearing when s/he “is
of the view that the investigation has revealed that the pricc has exceeded the Guidelines or

otherwise may be or has been excessive ...".

(7]  In this cass, following receipt and review of the Staff Report, the Applicant’s VCU was
rejected and a Notice of Hearing, dated April 20, 1999, was issued. The Chairperson also appointed

himself to preside over the panel before whom the hearing was to be conducted.

[8)  The Board asked the Applicant to file a response 1o the allegations of excessive pricing and,
on being notified of the Applicant’s objection to the issue of the Notice of Hearing on varlous
grounds, the Board asked the Applicant to bring its objections before the Board panel by way of a

motion.
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[9) OnMey25, 1999, the Applicant brought a motion ("' Jurisdiction Motion") before & panel of

the Board asking the Board to rescind the Notice of Heering on the ground that it was issued in

bresch of the principles of procedural faimess. Other issues that were raised concerning the

characterization of the nicotine patch as a medicine and the applicability of certain patents were dealt

with by the Board scparately and are part of a scparate review application.

[10] In support of the Jurisdietion Motion, the Applicant argued as follows:

D the Paient Act permis an unacocptablc overlsp of responsibllity for
invegtigation, prasecution, ynd adjudication of slloged ingtances of sxceasive pricing,
and as guch results in a denial of a fair hearing contrary to x 2(c) of the Canadian Bill

of Rights;

i) alternatvely, notwithstanding the dogree of averlap permutted by the Pstent
Act, the Board has structured its operations £o &5 10 exceed any dagroo of ovarlap the

Act ay permit,

[I1] The Applicant raised the following objections with respect to the procedures employed by

the Board:

eE/S2°d

u. the conclugive nature of the allegations of Board Staff following it investiganon into
the pricing of Nicoderm;

b. the predetcrmination on key factual iseucs made by the Chairparson in rejecting the
YCU,

c. the Chuirpcrson should not #1t on the panel hearing the matier given that the
Chairperson hed reviewed the suafY report und the VCU, and had decided to initlstc s
hcaring; and

d. the Chairperson did not afford the Applicant procedurs) fairness in considering the
VCU.
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[12] Onthe Juriediction Motion, the Applicant advanced four grounds in support of its position:
(8) Nicoderm is not s medicine within the mesning of the Patent Act;
(1)) the Board is taintad by institutional biag;

(€) HMRC wag not the pateniee of the patents cited in the Notice of Hearing and
in sny avent only one of the patents pertaing to Nicoderm; end

(d) the Notice of Hearing was Insufficiently detailed for HMRC to know tha casc
it had to meex.

[13] Issues (b) and (d) were set out in paragraphs 6, 7 and 9 of the Notice of Motion filed with the
Board in the Jurisdiction Motion. The Board heard the motion on issues (b) and (d) at 8 hearing on
July 5, 1999, and issued a decision in Part [ of the Jurisdiction Monon on August 3, 1999, The

Board declined to terminate its procecdings and rescind the Notice of Hearing,

[14] On September 2, 1999, the Applicant filed its application for judicial review of the Part |
Decision in Court File T-1576-99 (“Application™), In its Notice of Application, the Applicant

requested the following documents:

1. a copy of all memorandu, reports or other docurnents submitted to the Board,
or its Chairperson, by the SwfY of the Board prior 10 the Boerd, or ita Chalrperson,
meldng the deciuion to Issue the Notice of Heartng deted April 20, 1999,

2. a copy of any other documenta and materiale that were before the Board, or
its Chairperson, when the decision was made to issus the Notice of Hearing dated April
20, 1999.

3. a oopy of any documents or matenials which indicate the selcction by the
Board's Chairperson of the panel members 10 #it on the hearing or hearinga, instituted
by the Notlce of Hearing dated April 20, 1999.

2e90°d
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[15] The Board objected to the request for production of the documentation and informed the

Applicant of its objection by lotter dated September 21, 1999, Theé Board referred to the following

grounds of objection:

(e) with respect to parsgraphs | and 2 of HMRC's request, the matenialy “are not
relevany, given the lew a4 it is stated in Ciba-Uelgy Canada Lid. and the
Patented Medicine Prices Roview Board™,

(b) with respect to paragraph 3 of HMRC's requast, “there are no musterials in this
category”; end

(c) nene of the materiuls requested "were bafore the Board, or requested by
HMRC 10 be before the Board, on the mation to the Board".

[16] The Applicant has also sought judicial review of the Part I Decision in Court File No.

T-1671-00.

(17] In the motion before Prothonotary Aronoviwch, the Applicant sought a wide range of
documentation relating to the judicial review application In T-1576-99, However, at the heanng of
the motion, the parties agreed that, for the purposes of the motion, the Applicant's request was

limited to the production of the Staff Report only.

[18] The grounds of review of tho Board’s refusal to set asido the Notice of Hearing by application

dated September 2, 1999 include the following:

The manner in which the Board has procceded gives rise to 8 reasonablc apprehension
of bias on the part of the Board or, in the aliernative, of its Chairperson, in that:

& the operations of the Board provide for an impermissible overlap of
investigative and edjudicative functions on the part of Board personnel and
1ta Chalrperson,

PE/LB " d
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b. the Board, through ite porsonnc| and its Chairperson, reached conelusions
prior 10, and on, the (ssusnce of the Notice of Hearing that give rise to o
reasonable apprehension that a predetormunation bas been made an cerain
mattors that are to be at issue at the hearing,

c. the Chairperson, having reviewed materisl put forward by Board personnel,
infued the Nortice of Hearing. and appointed tho Board membera, mcluding
the Chairpersan, (o constityte the hearing panel.

EVIDENCE ON THE MOTION BEFORE THE BOARD

(19] At the hearing of the Jurisdiction Motion before the Board, which led to the Par I Decision,

the Applicant filed as evidence two letters writton to the Applicant by the Dircctor of the Board's

Compliance and Enforcement Branch.

[20) Also par of the record was the Nodce of Hearing and supporting documents.

[21]  Atno time before or during the hearing of Part I of the Jurisdiction Motion by the Board did
the Applicant request that any further evidonce or documentation - from the Board or otherwise - be
added to tho record for conslderation on thc motion. Accordingly, the materials sought by the

Applicant in its motion before Prothonotary Aronoviich were not betore, nor considerad by, the

Board panel on the hearing of the Jurisdiction Motion,

[22) Asnoted in the Part I Decision, the Applicant argued during Part ] of the Jurisdiction Motion

that the fact of the review of the Staff Report by the Chairperson only, prior to issuing the Notice of

Hearing, made it impprdprinte for him 10 sit on the hearing panel. However, the Applicant did not

BE80'd
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request that the Staff Report and VCU - or any other documentation - be produced for consideration

by the Board on this issue.

[23]) Thres of the four members of the Board panel that made the decision under judicial review
have never seen or considered the Staff Report now sought by the Applicant, and the conteats of the
Staff Report formed no part of the record of the Jurisdiction Motion or the rcasoning in the Part I
Decision. Only the Chairperson of the Board has scen any documentation other than documentation
that was part of the record on the motion, and he reviewed the Staff Report and the VCU for the

limited purpose discussed in the Part I Decision, prior to the issuance of the Notice of Hearing.

DECISION UNDER REVIEW

[24) On June 25, 2003, the Applicant brought e motion before Prothonotary Aronovitch seeking

the production of documents in the possession of the Board that arc relevant to the application for

judicial review.

[25] At the hearing of the motion, the parties agreed that, for the purpose of the motion, the
Applicant was only secking the productiop of the Staff Report concerning excessive pricing that was

submitted to the Chairperson prior to the issuance of the Notice of Hearing.

NOISINIQ@ WiaL E6V:CT pERE~10-Ndd
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[26] OnNovember 14,2003, Prothonotary Aronovitch issued an Order dismissing the Applicant's

motion for the production of the documents. Prothonotary Aronovitch stated (at para. 21):

.« | 86€ no basic 1o expand the cleur meaning of "before the decteion-maker st the time
the decision was made" - (o artificlally cniarge the tribunal record to include u
documnent thet the deliberating pane), the Chairperson Included, did not have reference
to or rely on in its adjudieation on the menits.

(27] The Prothonotary’s decision was based on her finding thar the Staff Report was not before
the Board at the time the Board decision was made. Further, Prothonotary Aronovitch was of the
view that, since bias was raised from the outset in this case, the Applicant was not egtitled to the
production of the Staff Report to make out its case of apprehended bias, and that the Applicant ought
to have attempted to compel the production of the Staff Report for the purposes of the hearing before

the panel of the Board that considcred the Jurisdiction Motion. She stated (at para, 39):

.~ | conclude that the staff report need nol be produced, | note aguin the fact that
Hoechst, having raised the argument of apprchended bias to challenge the jurisdiction
of the Board, including und arising ou! of "the manner in which the Board proceeded
by making & dewermination prior Lo the issuance of the notice of hearing". did not find
It neccssary (o compel tho disclodure of the maff report in the proceoding bofore the
pancl that adjudiceted thess allegarions, The Board's reasons do not, in my view, give
rise to what Hoechet egsentially presents os a fresh ground of bias. Morfe imporuntly,
the ellegad bias is not thet of a member of the tribunal whose decision {x sought to be
sot aside in the underlying judicial review ...

PERTINENT LEGISLATION

[28] The Board has a statutory mandate which, pursusat to s. 83 of the Patent ct, includes the
suthority to determine whether a patentee of an invention pertaining to 8 medicine is selling the

medicine in Canada at a price that, in the Board's opinion, is excessive and to require the patentee

L Lol & L I
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to reduce the price to 2 level the Board considers not 10 be excessive, (Parent Act, R.S.C, 1985, c.

P-4, 5. 83)

ISSUES

The Applicant suggests that the following issues arise on this motion for an order setting aside
the decision of Prothonotary Aronoviich, dated, November 14, 2003 and ordering the

production of docaments:

o ‘What is the appropriate standard of review of an order of @ prothonotary?

b.  Did Prothonotary Aronovitch err in deflning the material that Is relevant to the

application and in the possession of the tribunal within the meaniag of Rule

an

¢ Did Prothonotary Aronovitch err In concluding that the Staflf Report was not

before the Board when it made its decision on August 3, 1999?

d. Did Prothonotsry Aronoviteh err in concluding that the Applicant was required
to seek disclosure of the Staff Report at the hearing before the panel of the

Board?

eE/11”
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e Did Prothonotary Aronovitch err In deciding that the Applicant was not entitied
to the production of the Staff Report in order to evidence the bias of the Board

In issuing the Notice of Hearing on the application for judiclal review?

ANALYSIS
A.  What is the appropriate standard of review of an order of a prothonotary?

(29] Pursuant to Rule 51(1) of Federal Court Rules, 1998, an order of a prothonotary can be

appealed by motion to this Honourable Court.

[30] Anorder of a prothonotary of the kind in issue in this case is mBject to review by a judge of
the Federal Court if it is clearly wrong in the sense that it is based upon @ wrong principle of law or
a misapprehension of the facts. If a prothonotary has fallen into an error of law that provents the
proper exercise of discretionary powers, 2 Motions Judge is justified in exercising the discretion de

novo (Canada v. Aqua-Gem Investments Lid_, [1993) 2 F.C. 425 (F.C.A.) at 463),

B. The Ambit of Rule 317

[31] The Applicant argues that Prothonotary Aronovitch was “clearly wrong” within the meaning

of Aqua-Gem, supra. in various ways.

BPE-21'd
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[32] First of all, the Applicant says that Prothonotary Aronovitch erred because she held that the
Staff Report did not come within the ambit of Rule 317 because it was not relied upon by the Board

in its decision of August 3, 1999.

(33) The Applicant says that the Staff Report ia relevant to the underlying judicial review
application because that application seeks prohibition of the procesdings commenced by the Notice
of Hearing on the grounds that there was a reasonable apprehension of bins 6n the part of the Board,
or its Chairperson, in that the Board, through its personnel and its Chairperson, reached concluaions
priorto, and on, the issuance of the Notice of Hearing that give rise to a reasonable apprehension that

a predetermination was made on certain matters that gre to be in ivsue at the hearing.

[34] The Applicant argues that the jurisprudence recognizes that relevance in the case of an
application for judicial review may extend beyond documents that were relied upon or otherwise
before the tribunal in question, particularly in & situation of overlapping investigatory and decigion-
making functions of the tribunal. In this regard, the Applicant relies upon the following cases:

1185740 Ontario Lid. v. Canada (Minister of National Revenue) (1999), 247N R, 287
(F.C.T.D.) at 289,

Friends of the West Country Assn. v. Canada (Minisrer of Fisheries and Oceans)
(1997), 130 E.T.R. 206 (R.C.).

Hiebert v. Canada (Correciional Service) (1999), 182 F.T.R. 18(T.D.)
Paukruurit, Inuit Women's Assn. v. Canoda (2003), 229 F.T.R. 25 (T.D.)

Canadlan Areric Rasourcey Commitige Ino. v. Diavik Diamond Mines Inc, (2000), | 83
F.T.R. 267 (T.D.)

NOISINI@ Wiyl @s:21 veRC-10-ddd
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{35] Prothonotary Aronovitch handles this issus in the following manner in her decision:

15. What documents are conridered relevant for aur purposes? In Pathak v. Canadiun
Human Rights Commission (1995), 180 N.R. 142, st pars, | (F.C.A ), the Court statod
et a document is relevaml 10 8 judicial review spplication if it “may sfTeot the doclsion
thut the Court will make on the application”. Whether & documont was considared or
relicd upon by 8 tribunal is not the appropriate consideration for thet purpose says the
applicant. Ralying principally on Friends of the West Country Assoc. v. Minlster of
Juheries and Oceans (1997), 130 F.T.R. 206, at pars. 28 (F.C.T.D.) (*Friends of the
Weal™), Hoechet argues that documentx are relavant that relaie to the grounds advancad

in the ariginating procees.

16, Friends of the West, howover docs not represent the predormnant view, and is
given nuow application. (Hiebert v. Canada (Correctional Service), [1999) P.C.1.
No. 1857 (QL) (“Hieberr"). Indeed, Justice Pelichier ohscrves in /ieder! that the bulk
of cas authority dealing with production of dosurnents in judislsi rsview applications
suggonts that only documents that were beforo the devislonsmsker are subject to
praduction and goes on to conclude:

Tho posiuon taioen by Nasw 1. Was spproved by the Fadaral Qount of Appasl o / /85740
v. Canasia (Minisser of Nusioual Rovensa) (199%), 150 TR 60, [ thereiuo find gt
SODUmES aro b0 iTecd 10 produc tien umless they v befrs the decisoo-a aker al e
lie S Sociplon was made. (0 puygs 10).

[36] The Applicant says that Prothonotary Aronovitch was clearly wrong 10 take this approach end
to reject the position taken by the Applicant on relevance. The alleged mistake is that Prothonotary
Aronovitch fhiled 1o understand what was being reviewed under the judicial review application and,
in particular, she failed to address the prohibition aspects of that application. This mistake is

mavifest, according to the Applicant, in paras. 21 and 38 uf her decision:

21, A#10the decimion that is being chaileaged m Me underlying judicial review, it is
the Board's dewcrmination as 1o 1t jurisdiction. Marc precisaly, whether it was withowt
Jurisdiction to inquire ints the pricing of Nicodarm by virtue of allsged violarions of
the rules of natural justice, including thoac already Visited. In the circumstancea, | sec
no baais to expand the clear mesnmg of “before the decision-maker at the time the
decigion was made" - to artificially enlarge the tribunal record to inelude & document
that the deliberating pancl, Chalrperson included, did not have reference w orrely upon
in its adjudication on the merita.

e p1'd
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38. The upprehcnded bias the applicant seeks to demonsiraic sa arlsiug from the
Boerd's raasons, 18 in respect of the Chairperson's declsion to call s hearing which then
results in the issuance of & notice of hearing. It is not the Chaitperson’s “view" or
opinion leading to the {sauance of the notice of hosring that is under review in the
underlying spplicstion. The decision-maker a! isgue is the panel sdjudicating the
Jurisdiction motion of which the Chairperson was sdminadly s member. The rmpugned
decislon is the rosulting determmation of tha: penel on the merita.

(371 The Applicant says that the prohibition aspects of its judicial review application are not
dependent on the August 3, 1999, decision of the Board conceming jurisdiction. In other words, the
roasonable spprehension of bias allegations against the Chairperson do not relate to the decision
made by the Board, and Prothonotary Aronovitch took far too narrow an wpproach towards the

underlying judicial review application and this caused her to err over the matter of relevance.

(38] The distinctions which the Applicant seeks to make conceming the scope of the application
for judicial review don't appear to me to be in accordance with its own spplication. The Application
for Judicial Review of Seprember 2, 1999, says “THIS IS AN APPLICATION FOR JUDICIAL

REVIEW N RESPECT OF the decision of the Patented Medicine Prices Review Board (“Board™)

dated August 3, 1999 ....”

[39] So Prothonotary Aronovitch can hardly be faulted for following the Applicant’s own
documeuntation to conclude that the “decision-maker at issuc is the panel edjudioating the jurisdiction
motion of which the Chairperson was admirtedly a membar. The impugned decision is the resulting

determination of that panel on the merits,” This was the decision of August 3, 1999.

~— e g
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[40] But the Applicant seeks to broaden the scope of its application for judicial review in order
to say that Prothonotary Aronovitch failed to take account of the prohibition aspects of that

Application.

[41] Prothonotary Aronovitch refers to the following in her decision:

19, Aslundcretand Hoochet's argument, it is made both m respedt of the lasuance of
the notice of hearing, and the panel’s adjudication of the jurisdiction motion. As is
alroady spparent, while it |s a1 the call of the Chairpersan, the notice of hearing issues
from the Board, Hoechst argucs that by virtue of the Chairperson's inowledge of the
report the Board may be sgid to have had the report under consideration in imsuing the
notice of hearing, and by the same token, notwithsumding that the report did not form
paxt of the record befors the Board, the report may equally be esid 1o have been before
the pane| When it sdjudicyted tho obiections to its jurisdiction.

[42] Prothonotary Aronovitch makes it quite ¢lear that she understands that the “apprehended bias
the applicant seeks 1o demonstrate as arising from the Board’s rcasons, is in respect of the
Chairperson'’s decigion to call 2 hearing which then results in the issuance of a notice of hearing.”
And to answer thia she says “[i)t is not the Chairperson’s ‘view' or opinion leading to the jssuance

of the notice of hearing that is under review in the underlying application.”
[43] Of course, the Applicant says it is not aftacking the Chairperson's decision to call & hearing,

This is & separate decizion and it is not referred to in the underlying Application for Judicial Review

which only references the Board’s decision of Auguat 3, 1999.

BE/9T1°d
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[44] This is why, in my opinion, the Applicant is now reduced to arguing that Prothonotary

Aronovitch failed to take into account the prohibition aspects of its spplication for judicial review

and the fact that the prohibition remedy does not require a dacision.

[45] In my opinion, this is an untenable argument forced upon the Applicant by the strategic

epproach it has taken on this matter and it is one that is not bomn out by the record.

[46] To begin with, the Application for Judicial Review is quite cloar that it is in relation to the

Board’s decision of August 3, 1999. The principal relief requested in that Application is as follows:

THE APPLICANT MAKES APPLICATION FOR:

AN order, pursuant lo pection 18.2 of the Federa! Cowrt Aci, R.S.C. 1988, c-
F-7, as amended, staying the pruceedings commenced by the Board's
jssuance of the notive of Hering until o finsl dispasition of the within
applicsnion;

An order, pursuant to section 18.) of the Federal Cowrt 4ci, RS.C. 1985, ¢c-
F-7, as amendod, seiting aside the decision of the Board duted August 3,
1999;

An order, pursuant 1o vection 18.1 of the Federal Court Ac1, R.8.C. 1985, c-
F-7, as amended, prohlbiting thc Board from proceeding with the bearing
instituted by the Board’s Notice of Hearing datad April 20, 1999; or, in the
alternative, setting aaido any deoision made by the Board as & consequance
of such hcaring;

[47] The whole focus of the judicial review application is the Board's decision of August 3, 1999

and, in particular, its failure to accede to the Applicant’s request to set aside the Notice of Hearing.

The bias issue is dealt with by thc Board as part of its decision on the Jurisdiction Motion:

eesLl d
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As notod sbove, in reviewing the vecord of Board Stafl, the Chalrperson is
undertalang e limiled assosament: that of whether it is in the public intcrest that the
matter procesd w0 a public heaning. In the course of that asscasment the Chairperson
will conslder whether the allegations made by Board Staff, if proven true, would
erablish 8 prima facie case of excessive pricing by a patentec under the Board's
Juriediction, However, the Chafrperson undertakes no analywis of whether the ficts are
or will be proven. Similarly, when the Chairperson (nitisics a public hearing despite
having received a VCU, it docs not entsi] the oonclusion thet any predetermination on
the matter has beon made.

Given the rolc of the Chairporson as Chisf Bxecutive Officer of the Bosrd,
the struclure and opcration of the Board and its mendute e an expert tribunal
developing end applying relevan: policies, the Basrd censiders it to be useful and
appropristo for the Chairperson of the Board to be available to #it an pancls of the
Board at its public review of the report of Board StafT and the VCU, therc will beno
roascnable apprehension of biss resultmg from the Chalrperson’s inchuslon oo the
panel of the Board 4t the public hearing.

[48] The request for prohibition contained in para. 3 of the application for judicial review fs
clearly related back to, and dependent upon, the request to set aside the decision of the Board and
the principal complaint that the Board “declined to set aside a Notice of Hearing dated Apnl 20,

1999...."

[45] There is no suggestion at all in her desision that Prothonotary Aronovitch failed to take into
account the prohibition aspects of the underlying judicial review application. The apprehension of
bias allegations are clearly addressed in the Board’s decision of August 3, 1999 and will, no doubt,

be addressed by this Court when that application is heard.

[50) The reasonable apprehension of blas allegation was very much a part of the Applicant’s
notice of motion before the Board when it sought rescission of the Notice of Hearing:

6. T ho B card i3 without | urisdiction o wlmthlm spriemg ol
Nicoderm as = overlap of Board functions as invastigator, prosscutor and adjudicmor

T
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creates a reasoneblo apprehension of bius aging the Regpondent whioh is not excused
ut law and is contraxy o the principles of fundamental justice and the Canadian Bill

of Rights;

7. The Board is without jurisdiction an the Nozice of Hosring was issusd in this casc
in breach of the principles of natural justice and procedural faimess. The manner in

which tho Board proceeded by making doterminations prior to the issusnce of the
Notice of Hearing denied the Respondort a reasonable opportunity to be heard and
gives rise 1o a raasonable apprehension of bias;

[51] The wholc manner of proceading, which thc Applioant says was not considered by
Prothonotary Aronovitch, was a significant aspect of the Junisdiction Motion and the jurisdiction

dooision by the Board.

[52] In order 10 sddress these mattors befors the Board, the Applicant did not seek to place the

SwuffReport on the record. The Applicant now says that its application to review the August 3, 1999

Board decision requires the Staff Report o be placed upon the record.

[53] Toallow this would be to allow the Applicants to argue a different case on review to Lthe onc
that was arguad before the Board in a situation where no new issues of bias have arisen that were not

bofore the Board.

[54] This is why, in the present case, Prothonotary Aronovitoh declined to epply Friends of the
West Country Assoc. v. Minister of Fisheries and Oceans (1997), 130 F.T.R. 206 and considered the
guidance of Pelletier J. in Hiebert v. Canada (Correctional Services), (1999] F.C.J. No. 1957 (T.D.)

to be the more apt approach. To have done otherwise would, on the facts of the case at bar, have

@E/61°d
NOISINIQ Wiag €S:21 veB2-Te-uuy



eeaz'd

T o—
AELASSZLSEGRAYDON

~3
)
[ o
L=
3

=]
(&5 ]

Page: 19

allowad the Applicant to argue the same igsues at the review stage &s were argued at the tribunal

stage, but on the basis of a different record.

(55] In my opinion, Prothonotary Aronovitch was fully alive to the arguments raised by the
Applicant, i noluding the p rohibition aspect o f1he underlying application, and applied the law
correctly. The Staff Report was not “matcrial relovant 1o an application” within the meaning of Rule

317.

C. Was the Staff Report before the Board when it made its decision on August 3, 1999?

[S6] The Applicant says that Prothonotary Aronovitch was clearly wrong because she concluded
that the Staff Report was not before the Board when it made its August 3, 1999, decision. The basic
argument here is that material before the Board for the purposes of Rule 317 does not need to be
material that was part of the formal record, and the Staff Report was before the Chairperson, 8o it

must be congidered 10 have been before the Board because the Chairporson presided over the process

before the Board.

[57) Once again, in my opinion, thjs argument lacks credibility. If the Applicant had really feit
that the Staff Record was before the Board and that its contents were important for the Applicants’

case, It geams odd that the Applicant did nor ask to see it for purposes of arguing its case before the

Board.
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[58]) Astowhethery the Staff Report was before the Board because the Chairperson had knowledge
of it, Prothonotary Aronovitch examined the relalive functions and roles of the Chairperson, the
Board and the staff in the enabling legislation and concluded that the “report itself was not relied
upon of evidence before the panel of the Board.” The implication in her decision is clearly that just
because the Chairperson had knowledge of the Staff Report in his role as Chairperson did not,
because of the respective roles played by the Cheirperson, the stafY and the Board, place the Staff
Report before the Board when a panel of the Board sat 1o consider the Applicant’s Jurisdiction
Motion. Knowledge of the existence of the Staff Report by the Chairperson is not evidenoe that the
Staff Report or its contents were before the Board panel when it eatertained and considered the
Jurisdiction Motion. [n fact, the Board's A ugust 3, 1999, decision, in what it says about the

respcotive roles played by the partics suggests entirely otherwise.

[59) The Notice of Hearing was beforc the Board panel and it sets out the allegations of Board
staff concerning the patents and the historical pricing of Nicoderm. The following indications from

the Boards’s decision of August 3, 1999, explain the situation:

Though not required by the Act to do 50 the Board has Introduced procedurcs
that separate ity adjudicative funcdons from its mooitaring and investigative functions.

Uniril the malicr is brought belore them at tho public hesring, no Board
memnber (g involved in or awars of the results of Board Staff"s investigation into an
instance of alleged excessive pricing. other than the Chafrperson in his management
cspacity as Chief Executive Officer of the Boerd, as dlscussed below. Tho members
first loarn of Roard Smff's case when the Notice of Hearing is issusd, and they hear the
evidence sdduced by Board Staff when It is pui befare a pane! of Baard mombers in
the form of evidence adduced st 8 public haring.

e 1zd
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When Board Staff report 10 the Chairperson that thare has been en inmance
of exceasive pricing, the Chairperson, as Chicf Exeeutive Officer of the Board, will
review the mafer with the solc purpose of determining whether it 13 in the public
intervst thet there be a public hearing concerning the matter. [n malong this
detetmination, the Chairperson determines, among other things, whether the allegations
made by Board Staff, {f proven true, would extablish & prima facie case of cxceasive
pricing by & patentes under the Board's jurisdiction. The Chairperson’s role m thia
contont iv ag the senior management official of the Bogrd directing its operations and
ensuring that public hearings arc held (and only held) in appropriate cases; it ts not In
any sense adfudicative and tho Chairperton undertakes no analysie of whether the facts
alleged by Board S1aff are, or will be praven,

If the Chairpcrsea detormunes that tis in the public interest that & hearing be
he!d, the Board issues a Notice of Hearing and the Chairperson appoints a pancl of
members to presideat the heuring. A 1the hearing Bomrd Swff will advocate its
pogifion that there has been eaccasive pricing of a medicine under the Board's
Jjurisdicrion, the patentes will prescnt its case W the contrary, and the panel of the
Board will hear the evidence end {ssue a decigion in the matter. The panel of the Board
{s represcnited by its own separaie counse! throughout the hoaring process.

HMRC complains that the Dircater o f C emplience and E nforcement, {n
comymunicating Board Staff"s concems with HMRC's pricmg of Nicoderm, made
*‘definitive conclusions on the very mariers that arc to be determined by the Board after
8 hearing”. HMRC raiscs this objection as if it were additionsl to the gencral
complaint regarding the overlapping functions of the Board, though it is the Board's
view that il is really derivadve of the genoral conplaint.

The conclusions in the correspandence were thosc of Boerd St fT"s Direstor
of Compliance, when she wrotc io HMRC to communicate firm, the proliminary snd
then the final recults of Board Staff's investigation into the pricing of Nicoderm. These
results are s ummarized in tha alatoments st outin the N otice o f Hearing a the
sllogutions nf Rnard Staff thet will be considered by the Board during the course of the

hearing.

The Board seca nothing offentive in Board Steff describmg the reaults of its
mvestigation as a serics of conclusions. Board Stafl have conductad an Investigation
for the very purpos of determining whcther there is 8 prima facie case that there has
been an ingtance of excessive pricing by a patents¢ under the Board's jurisdietion. In
her corrospondence the Director of Compliance and Enforoement was informing
HMRC of the results of Bogrd Staff"s investigation und putting HMRC on notice that
the manter would be put to the Chalrperson o determmine if he should issue a Notice of

Hearing.
The results of Board Staff's investigation could have been cloaked with

language such as “Board Staff bellevc that the ovidenco sdduced st a hearing mto this
matter will caablish that ...”, but this is implicl given the operation of the Board and
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[60]

the context of (he statemenis. The purpose of the sorraspondence of Board Staff was
to put HMRC on notice of the findings of the investigation end it wis entirely
sppropristz (hat thoee findings be precentad in ynembiguous terms 80 thai HMRC
could regpond sccordingly.

The tem for a reasonable apprehension of blas is:

~Wiad would an fafomed parmon, veutng (he matisr realiueally and pracnsally - and
having Dvought i Pasuse Owvugh - canchede.”

As notad above, given that the conclusions aré in no sense thase of the panel of the
Board thut will be considering the maner, but anly the allegations of Board S2aff1o be
put before the panel for proof In 3 public hesring the fact that they arw framed o8 the
conclusions of Board StfT does not give rise to sny reasonsble spprehension of bias.

Aw noted above, In reviewing the report of Baard StafY, the Chatrperson {o
undertaking ¢ limiizd asscssment that of whaether It 14 in the public intercet tht the
mater proceed to a public hoaring. In the course of that assssement the Chalrperson
will consider whother the alicgations made by Board 6taff, If proven trua, would
eatsblish 8 prima facla case of cxceamve pricing by @ pstentec undor the Bowrd's
Juriediotion. Mowever, the Chairperson undertaies no snalysis of whather the facts are
or will be proven, Similarly, when the Chuirperson inftiates a publie hearing despile
having received a VCU, it does not entail the conclumion that any predetermination on
the maiter has beon made.

Given the role of the Chairperson a1 Chief Executive Officar of the Bomrd,
the sructure and epcration of the Board and ita mandate a3 an expert tribunal
developing and applying relevant policics, the Board considers it to be useful and
appropriate for the Chalrperson of the Board to be available 10 sit on panals of e
Board st its public hearings. The Board boliaves that, given tha limited purpase of the
Chairperson’s review of the report of Board Stalf and the VCU, there will be no
ressonable approhension of bins remlfing from the Chadrpereon’s inclusion on the
panel of the Bosrd at the public heanng.

Page: 22

There is nothing in this decision to indicate sither that the Board considered, or needed to

oconsider, this Staff Report to reach its decision. The panel also shows itself to be acutely aware of

the role of the Chairperson and the nature of the decision be or she makes in deciding to issuc the

Notice of Hearing. The contents of the Staff Report, apart from the allegations sst out in the Notice

X1z 4
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of Hearing, are not relevant to the decision on junisdiction that the panel of the Board had to make.
This is why Prothonotary Aronovitch concluded that the Staff Report “was not relied upon or

evidence before the panel of the Board.”

[61] The Appﬂcﬁt seeks to undermine this conclusion by arguing that Prothonotary Aronovitch
goes too far by saying that the “caabling legislation clearly contemplates that the Chairperson and
the Board have differing and scparate functions.” As the Board panel polnts out in the August 3,
1999, decision, it is the Board that has introduced thepmcodmutommamﬁono!;ﬁnwﬁm
and neceasary safeguards. But the point is that the proogdures cxist and, as the Board panel decision
makes clear, the contents of the Staff Report were pot relevant to its decision and ware not part of
the deliberations. And, once again, there is no cvidence in the August 3, 1999 decision or in the

record that the Applicant cver raised with the pane] the contents of the Staff Report.
[62] Isee no error that Prothonotary Aronovitch made in this regard.
D.  Seekipg Disclosure of the Staff Report before the Panel

[63] In hexr decision, Prothopotary Aronovitch addressed this issue as follows:

As the Board pointa out, this case may be distinguished from those citcd, s in this
mamnce the issuo of biss wes raised by Hoochst from the outact. The grounds of the
judicisl review that relate to an approhonsian of blas ure not substentially different
from those srguad before the Board on the question of its jurisdiction. That being the
caso, had the spplicani roquired the siaff report Lo makes out its case of apgrchended
biss, {t ought 10 have attompted to compe! its producticn for the purposas of the hewring
before the panol that sonsidered thosc very allegatione.

e v d
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[64] The Applicant challenges this conclusion on the following grounds:

L if the Applicant had compelled production of the Staff Report for the purposes of the
hearing before the Board panel that considered the allegations of apprehended bias,
the endre panel would have been exposed to the Staff Repor, thereby precluding a
hearing on the merits (assuming that the Applicant’s allegations as well-founded)
before Board members “uncontaminated” by a report that gives rise to a reasonable
apprchension of bias;

2. Prothonotary Aronovitch erred in distinguishing the decision of the Federal Court of
Appeal in Beno v. Canada (Commission of Inquiry into the Deploymen: of Canadian
Forces in Somalia - Lérourneau Commission) (1996), 207 N.R. 76 (F.C.A.) on the
ground that bias was not raised from the outset in Beno when, in faot, in Beno bies
was alleged at the outset;

3. Prothonotary Aronoviteh erred by relying upon the decision of Gibason J. in Canada
Port Corp. v. Public Service Alliance of Canada (1999), 164 F T.R. 288 (T.D.) where
there were no allegations of bias of the nature made by the Applicant in the casc at
bar and in which Gibson J. was not referred to the Federal Court of Appeal’s
statcments in Beno, supra, nor the decision of Reed J. in Majeed v. Canada (Minister

of Employment and Immigration) (1993), 68 F.T.R. 75 (T.D.) at para. 3.
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[65] The alleged epprehension of bias in this case is, according to the Applicant’s written
argument, “that the B oard, through i ts C hairperson, reached c onclusions prior to, and on, the
issuance of the Notice of Hearing that give risc to a reasonable apprehension ofbiss.” The Applicant
arguea that the Staff Report is relevant to this issue and should be produced.

[66] Butthere is no allcgation of bias as regards the Board's decision of August 3, 1999, that is,
according to the Applicant’s own documents, the subject of its judicial review application, and the
challenge to the role of the Chairperson, however this is characterized, was a matter before the Board
and is dealt with in that August 3, 1999 decision. The Applicant hes set out to attack that decigion
through judicial review and claims that it is not sttacking tho Chairperson’s decision to issue the
Notice of Hearing but i_s concerned “that the Board, through its Chaitperson, reached conolusions
.. that give risc to 8 reasonable apprehension of bias.” By the Board acting “through its
Chairperson,” the Applicant mecans the decision to issue the Notice of Hearing. The Applicant, it
seems to me, 18 merely disagreeing with the Boards conclusions in its decision of August 3, 1999
conoerning the seperate and dlstinctive roles of the Board members and the Chairperson acting in
his administrative capacity. This [s an argument that will be dealt with at the judicial review hearing.
It is not a separute allcgation of bias that the case law says entitles the Applicant to supplemcat the
record. And this is why, in my opinion, Prothonotary Aronovitch declined to aocept the Applicant’s

arguments and relied upon the authorities she did.

NOISINIQ "Wyl VS:Cl  pRRZ-10~3dy



QL iz d

r VeV

Page: 26

[67]) Itis also the reason, in my opinion, why she suggested that if the Staff Report was relevant
to the apprehension of bias issue, then the Applicant ghould have tried to make it part of the record
in the motion it brought before the Board. The allegation of bias that will be raised on judicial
review is exactly the same allegation that was raised before the Board, and the Board dealt with it

[68] I find unconvincing the Applicant’s explanation that it did not seck to put the Staff Repart
on the record before the Board because this would have contaminated all pane! members and
precluded & bearing on the merits. This suggests that the Applicant placed the integrity of the motion
process ahead of its own interests and that thare was no way to deal with contamination issues. If
the Applicant chose 1o protect the panel members as claimed, then that is 2 strategic decision made
by the Applicant that it must now live with, Had the Applicant sought the Staff Report at that time,
any difficulties would have been addressed either prior to or as part of the Board’s November 3,
1999 decision. The Applicant cannot now say that, having decided not to deal with the Staff Report
at the tribunal level, it should be able to deal with it at the review lcvel. Prothonotary Aronovitch's
decigion, in my opinion, reveals that she was well aware of the issues that the Applicant raised in this

regard and dealt with them in accordance with the prevalling legal authorities.
[69) 1am not convinced that Prothonotary Aronovitch Was clearly wrong on this issue.

D.  The Applicsnt was entitled to the production of the Staff Report in order to evidence

the bias of the Board in issuing the Notice of Hearing.
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[70] The Applicant says that even if the Staff Report was not before the Board, the Applicant is

entitled to its production to evidence the allegations of a reasonable apprehenaion of bias on the part

of the Board or its Chairperson.

[71] The obiter foowote in Beno, supra, that the Applicant relics 60 heavily upon for the
proposifion that “on an application for judicial review and prohibition based on a reasonable
appreheasion of bias on the part of a member of @ tribunal, the applicant is always entitled to adduce
in support of his epplication any cvidence tending to show the alleged bias™ was not, in my opinion,
imended to support the Applicant’s position in this case where, baving initisted proceedings before
the Board challenging jurisdiction and raising the possible bias of the Chairperson, and having
created the record to support that motion, the Applicant can then, on a review epplication that raises

no further issues of bias, seek to change the record.

[72] Onoce again, there is nothing before me (hat convinces me that Prothonotary Aronovitoh was
not correct in her findings that the “veport itself was not relied upon or evidence before the panel of
the Board™ and the Applicant does not egtablish “the report’s relevance to an alleged bias of the

decision-maker &t issue.”
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Concluslons

[73] The Applicant has not convinced me that Prothonotary Aronovitch was clearly wrong within
the meaning of the principles established in Aqua-Gem, supra. Consequently, this motion must be

diamissed.

er ez 'd
NOISIAIG WML SS:2T  voaRZ-19-Ny



s Ldprm ELr:‘gCnCEEh:-S,‘:q"':C‘J
o, 928
¥'d mpuul
Page: 29
ORDER
THIS COURT ORDERS that

1. The motion is dismissed.
2. The Patented Medicine Prices Review Board shall have the costs of this application,

payable immediately and irrespective of the cause.

i "JumesRuspell”
JFC
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